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EDITORIAL NOTES. 


On the nineteenth of October a special election is to be held in 
this State, at which the qualified voters of the State are to vote for 
or against each of three proposed amendments to the State Consti- 
tution. The first amendment is to strike out paragraph one of 
Article I], inserting in lieu thereof a substitute which provides for 
woman suffrage. Instead of “Every male citizen of the United States 
of the age of twenty-one years,” etc., it substitutes: “Every male 
and female citizen of the United States of the age of twenty-one 
years,’ etc. The second amendment is a change in Article IX on 
the subject of amendments to the Constitution. Aside from technical 
alterations in the words, the points of the amendments are two: to 
permit of amendments to the Constitution being proposed in the 
Legislature at any session, except where an amendment has been 
rejected, in which case it cannot be submitted sooner than five years; 
and to change the time of voting on amendments from a special 
election to the general election. The amendment suggested is not 
likely to meet serious objection. The third amendment is to add a 
section, to be known as section 9, to Article IV. This section would 
permit the Legislature to authorize the State or a municipality 
“to take more land and property than is needed for .actual construc- 
tion in the laying out, widening, extending or relocating the parks, 
public places, highways or streets,’ with the proviso “that the ad- 
ditional land and properties so authorized to be taken shall be no 
more than sufficient to form suitable building sites abutting on such 
park, public place, highway or street.” When land so taken has 
been appropriated for the public purpose named, “the remainder may 
be sold or leased and reasonable restrictions imposed.” The apparent 
object of this section is to enable the State or municipalities to 
obtain land adjoining that which is absolutely necessary for public 
purposes in order that nuisances may be guarded against or the lo- 
cation beautified. We doubt if many citizens of the State will suf- 
ficiently understand the meaning or the necessity of this last amend- 
ment to know how they should vote upon it, especially as there has 
been no effort on the part of anybody to explain the reasons for it. 


On the other hand the subject of woman suffrage, which has 
been thoroughly canvassed in both indoor and outdoor public meet- 
Ings, and at probably nearly every fireside, will call out a fairly 
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large vote throughout the State, but not a complete vote. As we 
size up the situation, there are thousands of men who have either 
not made up their minds upon the subject or who are indifferent 
as to what may come to pass. The fact that no previous election 
has ever been held in New Jersey upon this distinct question leaves 
it entirely uncertain as to what the issue may be. If the result 
were left to the votes of the women themselves we have no doubt 
there would be a negative registered. This fact, we think, is well 
understood by the advocates of woman suffrage, it being constant- 
ly stated by defenders of the movement that ‘the fact that the slaves 
in the South did not want emancipation did not prove that freedom 
should not be extended to them; and by the same reasoning the fact 
that the majority of women may not desire to vote fails to prove that 
the extension of suffrage to them would not enure to their and the pub- 
lic benefit.’ When it comes to predict, however, what the male voters 
of the State will say on the 19th of next month, there is nothing on 
which to base a safe prediction. There seems to be a general opinion 
that woman suffrage is coming at one time or another and there 
may be those who will vote for it now in order to end the agitation 
on the subject. They will reason that, inasmuch as it cannot be 
permanently held back, it may be as well to put it in practice at 
once and thus close a discussion and agitation that will never cease 
until woman has the ballot. The Journal does not see its way clear, 
however, to take this ground. Each voter should vote after full 
consideration of the subject, and vote according to the best of his 
matured judgment, without considering what may, later, come to 
pass. As a matter of fact, there are really only two questions at 
issue in the formation of a conviction of how one should vote. 
These are, first, whether woman suffrage will benefit women them- 
selves, personally and as a class; and second, whether it will benefit 
the State. As Mr. Edward Q. Keasbey well shows in his brief letter 
to the Newark “Evening News,” which is reproduced in our depart- 
ment of “Miscellany,” the fact that taxes are assessed against women 
as the owners of property is no reason why there should be con- 
ferred upon them the right to vote, and the phrase “taxation with- 
out representation is tyranny” was never aprlied or intended to be 
applied by our forefathers to the case of voting. Thousands of 
aliens are taxed who cannot vote, and voting never was considered 
to be a right growing out of the fact that persons or property are 
taxed. As Mr. KeaSbey puts it, “Then as now taxation was for 
the cost of protection of property and person, and was levied especial- 
ly in respect of property and with no reference to the right to vote. 
The main point for our State to decide is whether the advantages 
to accrue from doubling the number of votes cast, with nearly 4 
doubling of expenses at every election, (expenses already become 
overburdensome), will overweigh the burdens suffrage will impose 
upon both married and single women, and whether the result will 
or will not tend to increase the strife manifested at elections, and 
whether it will or will not in fact bring to the polls such a minority 
of women that, after all, they will not, as a class, be as effectually 
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represented as they are now. We do not believe that there is a 
necessity for this innovation in order to protect or advance any legal 
rights of women, for they have now many rights in respect to prop- 
erty which men do not possess. We are sure that the doctrine of 
“inherent right” to the ballot does not exist, as to either men or 
women as a class. We have profound doubts about the good to be 
obtained by having women enter into the recurrent struggle at the 
polls, and in the scramble for elective and appointive offices, and 
in taking upon themselves duties and obligations which, in so many 
instances, will interfere with the duties of the home. Perhaps we 
are wrong about it, but we cannot relieve our mind of the conviction 
that politics will not be better and that womanhood and motherhood 
may be the worse for the introduction of this new element into the 
strife of State and local affairs. 


Ex-State Senator Frelinghuysen, of Somerset county, in a recent 
address to the farmers, made this unqualified admission as to the 
fact that there is too much legislation in this State, and that the 
fact of it “almost spells failure” in our political system. This is 
what he says about it: “For years there has been a great cry against 
too much legislation. Each party annually declares against it, as 
well as advocating a short business-like session. Yet each year we 
endure a long dilatory, costly session, while the law mill grinds out 
annually hundreds of needless laws until our statutes have become 
almost confused and unintelligible. What a travesty on popular 
government! It almost spells failure. It commends a revision of 
the Constitution and a new plan. Might we not return to the com- 
mission and bureau form of government now established in certain 
cities? Would it not be more economical and practical?’ If some 
of those legislators who are to serve the State next winter would 
get the same idea into their heads, it would prove a blessing to New 
Jersey. 


In the July Journal we took occasion to comment upon Chapter 
7? of the Laws of 1915, which required the recording officer of 
the State to make a distinction in the cost of recording documents 
based upon whether they were written, printed or typewritten in 
type of a certain size and with certain spaces between the lines, or 
not. The author of the Act, Mr. John W. Harris, searching clerk 
for the clerk’s office in the county of Burlington, has sent us a 
letter upholding the measure, in the course of which he says: 

“The bill was not prepared nor was it intended to affect any of 
the ordinary blanks furnished by publishers of legal blanks, and I 
doubt if any of the recording offices would be over zealous in en- 
forcing the strictest construction of the Act as against the ordinary 
law blank. It was to reach the class of work such as I am enclosing 
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herewith as samples. These are a few of the blanks I secured before 
offering this bill and as you will see some of the business houses are 
willingly complying with the requirements of the Act. As to your 
remarks about increased burden you are all wrong, as it is well 
known that the seller of articles under conditional sale does not add 
cost of recording to buyer’s bill.” 

From the samples sent it is clear that the real object of the 
bill was, as suggested, to reach the conditional bills of sale, of 
which there appear to be hundreds of kinds, printed more or less 
in all sorts of small type; and it has otherwise come to our knowledge 
that the measure will not effect, in any great degree, the regular 
blanks of deeds and mortgages commonly used by lawyers. We 
must admit that some of these conditional bills of sale are in type 
that is very trying to read and must be trying to record. As a rule, 
the samples submitted to us are printed in other States and are 
issued by mercantile and manufacturing concerns out of the State. 
It also appears that the business of selling all kinds of furniture and 
goods of every description under conditional sales is tremendously 
on the increase, and thousands of such sales are to ignorant people 
who cannot, or will not, read the conditions. It may be, therefore, 
that the Act will accomplish some good, if only that it will enable 
the purchaser of articles under conditional sales to understand bet- 
ter what engagement he is entering into when he signs one of these 
printed documents. We are of the opinion, however, that the Act 
should have been drawn not to increase the fees for recording of 
these finely-printed documents, but to have made them illegal alto- 
gether. There is no reason why business houses should be per- 
mitted to put out conditional sales blanks so printed that the whole 
of the document is not likely to be read because it cannot be with 
ease or without magnifying glasses, especially when it is full of 
conditions and subconditions that even persons who are not ignorant 
can scarcely understand. 


The offer of the State Society for the Prevention of Cruelty 
to Animals is located in Newark, and for thirty years past Colonel 
Edward S. Edwards fas been its chief executive officer. It is said 
that he is about to retire, in part because of the criticisms that have 
been made upon the Society in the newspapers and Legislature, but 
chiefly because of the passage of a law last Winter (P. L. 1915, p. 387) 
seriously affecting, as Colonel Edwards contends, the welfare of the 
Society, and the just punishment of offenders. The law amends 
section three of the general Cruelty to Animals Act of 1908, as 
amended in 1911 (P. L. 1911, p. 676). Under the 1908 Act (C. S., 
p. 55) cases of cruelty to animals were cognizable before the Court of 
Common Pleas, District Court, police justice or other magistrate 
in the county. By the 1911 amendment the words “District Court 
were eliminated. By the 1915 Act jurisdiction is taken away both 
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from the Common Pleas and the justice of the peace; except that 
justices may act where there are no police justices or recorders. 
Where there are the latter officials they alone can try such cases. 
Justices previously, as “magistrates,” had jurisdiction to try these 
offenses, and cases were usually brought before justices of the peace 
even in cities, because they were immediately disposed of, although 
friends of this new amendment aver that in many cases the defendants 
were not properly dealt with by these “magistrates.” On the subject 
of the effect of the taking away from justices of the peace jurisdiction 
in this class of cases, Colonel Edwards says: 

“In case of cruelty to horses—and ninety-five per cent. of the 
cruelty is perpetrated upon horses—the animal heretofore was in- 
variably used as a witness in his own behalf and he was the very 
best witness that could be produced. He bore upon his body the 
evidence of the cruelty inflicted and there could be no deception 
practiced on the part of either plaintiff or defendant. How can this 
evidence be produced if the court is not sitting, and the courts open 
to cruelty cases at the present time are rarely sitting during the day. 
A justice of the peace can be found at any time and the Court of 
Common Pleas held in one of our cases that if a justice of the peace, 
nearest to where the offense is committed could not be found; the 
person arrested could be taken to the next one. Can any one give 
any good reason why a justice of the peace is not fully as com- 
petent to hear cruelty cases and decide according to the evidence 
as police justices or recorders, particularly when the latter may 
combine the two offices? From long experience in the trial of 
cruelty cases I feel free to say that justices of the peace in general 
have been fair, conscientious and just in their decisions. In nearly 
every instance of appeal, in a cruelty to animal case, from the judg- 
ment of a justice of the peace, the lower court has been sustained, 
not only in this county, but in other counties, and more than once 
the judge of the higher court has said openly that the justice had 
been too lenient in his judgment, and increased the fine.” 

To the Legislative committee that has been investigating the 
State Society, when it was suggested by one of the members that 
the Society seemed to have lost sight of the fact that, beside the 
dumb brute, there was a human being to be considered, the question 
was put to Colonel Edwards as to whose interest was to be regarded 
“as paramount,” the Colonel unhesitatingly answered, “The dumb 
brute; the animal can’t speak for itself.” There is an immense 
amount of good sense in this remark. When an animal has been 
cruelly treated it does show for itself and no astute defense set up 
by his counsel can conceal the fact. There ought to be immediate 
attention to any case of animal cruelty, and, without more evidence 
of improper adjudications on the part of justices of the peace one 
seriously doubts the alleged justification for the removal of juris- 
diction in this class of cases from any of the magistrates of the 
county or the local municipality. 
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ORIGIN OF WOMAN SUFFRAGE IN NEW JERSEY. 


[Nore sy Epiror—On January 28, 1858, a paper was read before, and later published, by the 
New Jersey Historical Society, entitled, ‘‘A Brief Statement of the Facts Connected With the Origin, 
Practice and Prohibition of Female Suffrage in New Jersey.” ( Proceedings,’ Vol. VIII, No. 8). 
The author was Mr. William A. Whitehead, Corresponding Secretary of that society, It presents 
some facts of history which may prove interesting at this particular time. Mr. Whitehead’s views, 
it is unnecessary to say, were strongly against the “decorum’’ of woman suffrage, but we present 
the article, not for this feature of it, but for the historical facts presented. | 


By the Proprietary laws, the right of suffrage in New Jersey 
was expressly confined to the free men of the province, and, in 
equally explicit terms, a law passed in 1709, prescribing the qualifi- 
cations of electors, confined the privilege to male freeholders having 
one hundred acres of land in their own right, or worth fifty pounds, 
current money of the Province, in real and personal estate, and dur- 
ing the whole of the Colonial period these qualifications remained 
unaltered. 

By the Constitution adopted July 2, 1776, the elective franchise 
was conferred upon all inhabitants of this colony, of full age, who 
are worth fifty pounds, proclamation money, clear estate in the 
same, and have resided within the county in which they claim a 
vote for twelve months immediately preceding the election; and the 
same, or similar language, was used in the different acts regulating 
elections until 1790; but I have not discovered any instance of the 
exercise of the right by females, under an interpretation which the 
full import of the words, “all inhabitants,’ was subsequently thought 
to sanction, during the whole of this period. 

In 1790, however, a revision of the election law then in force 
was proposed, and upon the committee of the Legislature to whom 
the subject was referred was Mr. Joseph Cooper, of West Jersey, 
a prominent member of the Society of Friends. As the regulations 
of that society authorized females to vote in matters relating thereto, 
Mr. Cooper claimed for them the like privilege in matters connected 
with the State, and to support his views quoted the provisions of 
the Constitution as sanctioning such a course. It was, therefore, 
to satisfy him that the committee to report a bill in which the ex- 
pression, “he or she,” applied to the voter, was introduced into the 
section specifying the necessary qualifications; thus giving a legis- 
lative endorsement of the alleged meaning of the Constitution. 
Still, no cases of females voting by virtue of this more definite pro- 
vision are on record, and we are warranted in believing that the 
women of New Jersey then, as now, were not apt to overstep the 
bounds of decorum, or intrude where their characteristic modesty 
and self-respect might be wounded. 

This law and its supplements were repealed in 179%, and it is 
some proof that the peculiar provision under review had not been 
availed of to any extent, if at all (as its evil consequences would 
otherwise have become apparent), that we find similar phraseology 
introduced into the new act. The right of suffrage was conferred 
upon “all free inhabitants of this State of full age,” etc., thus adopting 
the language of the Constitution with the addition of the word 
“free,” and “no person shall be entitled to vote in any other town- 
ship or precinct than that in which he or she doth actually reside,” 
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etc., and in two other places is the possible difference in the sex of 
the voters recognized. 

The first occasion on which females voted, of which any precise 
information has been obtained, was at an’ election held this year 
(1797) at Elizabethtown, Essex county, for members of the Legis- 
lature. The candidates, between whom the greatest rivalry existed, 
were John Condit and William Crane, the heads of what were known 
a year or two later as the “Federal Republicans” and the “Federal 
Aristocratic” parties, the former the candidate of Newark and the 
northern portions of the county, and the latter the candidate of 
Elizabethtown and the adjoining country, for the Council. Under 
the impression that the candidates would poll nearly the same number 
of votes, the Elizabethtown leaders thought that by a bold coup d’etat 
they might secure the success of Mr. Crane. At a late hour of the 
day, and, as I have been informed, just before the close of the poll, 
a number of females were brought up, and under the provisions of 
the existing laws allowed to vote; but the manceuvre was unsuccess- 
ful, the majority to Mr. Condit, in the county, being 93, notwith- 
standing. These proceedings were made the topic of two or three 
brief articles in the “Newark Centinel,” in one of which the fact 
that “no less than seventy-five women were polled at the late election 
in a neighboring borough,” was used as a pretended argument for 
the admission of females to office, and to service in the diplomatic 
corps; while another ironically asserts that “too much credit cannot 
be given to the Federal leaders of Elizabethtown for the heroic virtue 
displayed in advancing in a body to the poll to support their favorite 
candidates.” 

So discreditable was this occurrence thought that, although an- 
other closely contested election took place the following year, we 
do not find any other than male votes deposited then in Essex 
county, or either there or elsewhere, until the Presidential election 
of 1800, between Mr. Adams and Mr. Jefferson, at which females 
voted very generally throughout the State; and such continued to 
be the practice until the passage of the act positively excluding them 
from the polls. At first the law had been so construed as to admit 
single women only, but, as the practice extended, the construction 
of the privilege became broader and was made to include females 
18 years old, married or single; and even women of color. At a 
contested election in Hunterdon county in 1802, the votes of two or 
three such actually elected a member of the Legislature. It is re- 
markable that these proceedings did not sooner bring about a repeal 
of the laws which were thought to sanction them; but that event 
did not occur until 1807, and it is noticeable that, as the practice 
originated in Essex county, so the flagrant abuses which resulted 
from it reached their maximum in that county and brought about 
its prohibition. 

The circumstances attendant upon this event afford abundant 
matter for a most interesting chapter of local history, which I am 
happy to say has been written by a member of the Society (Mr. 
James Ross), and will be communicated before long, | trust, for 
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insertion in our Proceedings. But the scope of this paper merely 
calls for a statement of facts. These are as follows: 

In the year 1806 a new Court House and jail were to be erected 
in the county of Essex. Strenuous exertions were made to have 
them located elsewhere than at Newark, which had been the county 
town from a very early period. Sufficient influence was brought to 
‘bear upon the Legislature to secure the passage of an act (approved 
November 5th of that year) authorizing a special election at which 
“the inhabitants” of the county, “qualified to vote in elections for 
members of the State Legislature,” etc., were described as the quali- 
fied electors to determine by their votes where the buildings should 
be located. The contest caused a great excitement throughout the 
county, and, under the existing laws, when the election was held in 
February, 1807, women of “full age,’ whether single or married, 
possessing the required property qualification, were permitted by the 
judges of election to vote. But as the conflict proceeded and the 
blood of the combatants waxed warmer, the number of female voters 
increased, and it was soon found that every single and every married 
woman in the county was not only of “full age,” but also “worth 
fifty pounds proclamation money, clear estate,” and as such entitled 
to vote if they chose. And not only once, but as often as by change 
of dress or complicity of the inspectors they might be able to repeat 
the process. 

This was not confined to any one precinct, but was more or 
less the case in all, and so apparent were these and many other 
frauds that the Legislature, at the ensuing session, did not hesitate 
to set it aside as havi ing been illegally conducted ; and, by repealing 
the act authorizing it, left the building to be erected in Newark, to 
those to which they legitimately belonged. And, in order that no 
future occurrence of the kind should take place, an act was passed 
(approved November 16, 1807), the preamble to which is as follows: 

“Whereas doubts have been raised and great diversities in prac- 
tice obtained throughout the State in regard to the admission oi 
aliens, females and persons of color or negroes to vote in elections, 
as also to the mode of ascertaining the qualifications of voters in 
respect to estate; and whereas it is highly necessary to the safety, 
quiet, good order and dignity of the State to clear up the said doubts 
by an act of the representatives of the people declaratory of the 
true sense and meaning of the Constitution, and to ensure its just 
execution in these particulars according to the intent of the framers 
thereof: Therefore,” etc., etc. 

This act confined the right of suffrage to free white male citt- 
zens twenty-one years of age, worth fifty pounds proclamation money, 
clear estate, and disposed of the property qualification by declaring 
that every person otherwise entitled to vote whose name should be 
enrolled on the last tax-lists for the State or county should be con- 
sidered as worth the fifty pounds, thus by legislative enactment 
determining the meaning of the Constitution and settling the diff- 
culty. The law remained unchanged until the adoption of the new 
Constitution a few years since, which instrument is equally restrictive 
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as to persons who shall vote, and removes the property qualification 
altogether. 

Very recently a refusal to respond to a demand for taxes legally 
imposed was received from a distinguished advocate of “Woman’s 
Rights” in one of the northern counties, who gave as her reasons 
“that women suffer taxation, and yet have no representation, which 
is not only unjust to one-half of the adult population, but is contrary 
to our theory of government”—and that when the attention of men 
is called to the wide difference between their theory of govern- 
ment and its practice in this particular, they cannot fail to see the 
mistake they now make, by imposing taxes on women when they 
refuse them the right of suffrage. 

Similar arguments were advanced by a sister of Richard Henry 
Lee in 1778, when, if ever, they were calculated to receive due con- 
sideration, yet the distinguished Virginian did not hesitate to show 
the unreasonableness of the demand; in the course of his able answer 
remarking that (setting aside other motives for restricting the power 
to males), “perhaps ’twas thought rather out of character for women 
to press into those tumultous assemblages of men where the busi- 
ness of choosing representatives 1s conducted!” And as it is very 
evident that when in times past the right was not only claimed but 
exercised in New Jersey, it never accorded with public sentiment; 
so it may be safely predicted that, as was the case in 1807, “the 
safety, quiet, good order and dignity of the State” will ever call for 
its explicit disavowal in times to come. 





RACE v. PETRY’S EXPRESS AND DELIVERY, INC. 


(Mercer Common Pleas, May, 1915) 
Workmen's Compensation Act—Prior Recovery in Suit for Negligence Causing Death— 
Right of Subrogation. 

Case of Fannie Race individually and as administratrix, etc., of 
Robert S. Race, deceased, Petitioner, against Petry's Express & De- 
livery, Incorporated, a New Jersey corporation, Respondent. Petition 
filed under Workmen's Compensation Act. 


Mr. Linton Satterthwaite for Petitioner. 
Mr. Lewis Starr for Respondent. 


MARSHALL, J.: The admitted or proven facts in this case show 
that Robert S. Race in his lifetime was employed by the respondent, 
a New Jersey corporation, having its principal place of business in 
the city of Trenton, and engaged in conveying or moving furniture 
and other articles of merchandise from place to place; that he died 
on the sixth day of February, 1913, as the result of an accident near 
Absecon, in the County of Atlantic, and that his death was the result 
of injuries received by him while engaged in his employment. 

The deceased left him surviving his widow, the petitioner, and 
two minor children, Norman Race, who was twelve vears of age on 
the eighteenth day of November, 1914, and Helen Race, nine years of 
age on the twenty-third day of September, 1914, and it is admitted 
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that petitioner and the two children of Robert S. Race were dependent 
upon him at the time of his death, 

It is also admitted that the respondent had notice of the accident 
which resulted in the death of Robert S. Race, and that petitioner 
was duly appointed administratrix of his estate. 

' The respondent, by its answer, averred that after the death of 
Robert S. Race the petitioner instituted suit against the West Jersey 
and Seashore Railroad Company, alleging that his death was caused 
by the negligence of the said Railroad Company in the operation of 
one of its trains over a grade crossing at Absecon, New Jersey, and 
that such proceedings were had in said suit against the West Jersey 
and Seashort Railroad Company that the petitioner recovered a ver- 
dict against the Railroad Company for the sum of thirty-six hundred 
dollars, which verdict had not been set aside, vacated or made void 
in any way; and at the hearing of this cause, the institution of such 
suit and the recovery of the verdict as alleged in the answer were ad- 
mitted by the petitioner, 

The respondent contends that, by reason of the recovery of the 
verdict against the Railroad Company for the amount as above stated, 
petitioner is not entitled to any compensation under Charter 95 of 
the Laws of 1911. 

Respondent further contends that, if it should be determined that 
the petitioner is entitled to compensation, no order can be properly 
made in these proceedings except upon terms that the respondent be 
subrogated to the rights of the fetitioner against the West Jersey 
and Seashore Railroad Company, and that any moneys decreed to be 
paid in this proceeding shall be reimbursed to the respondent out of 
the verdict against said Railroad Company, or any sum of money which 
the petitioner may recover thereon, 

The law upon this point has been declared by the Supreme Court 
in the case of Newark Paving Company v. Klotz, 91 Atlantic 91, 
affirmed by the Court of Errors and Apfeals, 92 Atlantic 1086, where 
Justice Swayze holds that the right to compensation under the Work- 
men’s Compensation Act of 1911 (P. L. 1911, p. 134), as originally 
enacted and the right to recover damages of a tort-feasor are of so 
different a character that the employer has no right by way of sub- 
rogation, to the claim 6f the workmen against the tort-feasor. 

While the amendment of 1913 (P. L. pp. 312, 313) has changed 
the law in this respect, the accident for which this suit is brought 
occurred prior to this enactment, and the case of Newark Paving 
Company v. Klotz controls this case. ; 

My conclusion, therefore, is that the recovery of the verdict 
against the Railroad Comrfany is not a bar to the petitioner’s right 
of compensation under the statute; neither is the respondent entitled 
to be subrogated to the rights of the petitioner against the Railroad 
Company; nor is it entitled to be reimbursed out of the verdict 
against the Railroad Company for any sum which may be allowed 
as compensation in this proceeding. 

The one remaining question for the consideration and determina- 
tion of the Court is the amount of compensation to be paid. At the 
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hearing it was shown by the testimony of Mr. Silcox, Secretary and 
Treasurer of the respondent corporation, that, at the time of the ac- 
cident, deceased was regularly employed by the respondent, and that, 
for a period of one year immediately preceding the accident, his earn- 
ings from said employment averaged twenty-two dollars per week. 
His rate of wages was based on a ten-hour day, and for this he re- 
ceived twenty dollars, or approximately thirty-three and one-third 
cents an hour, although it does not appear that he had any fixed hours 
of labor. The nature of his employment was such that it could not 
be performed by him regularly within the customary time of a ten- 
hour working day. His business was to take vans loaded with furni- 
ture to places of varying distances, requiring varying periods of time 
between his departure and his return, and he was frequently obliged 
to remain on duty more than ten hours per day, and in such cases he 
was compensated at the rate of fifteen cents per hour for the additional 
time employed. 

Respondent contends that twenty dollars per week must be the 
basis for the allowance of compensation in this case, relying upon the 
case of Smolemski v. Dock Company, 93 Atlantic 83, as authority for 
this contention. The Supreme Court in the case cited was making 
application of the provision in the amendment of 1913 (P. L. 1913, 
313), which provision is absent from the statute as enacted in 1911, 
under which this case comes. 

I find that the wages of the deceased were twenty-two dollars 
per week; therefore the petitioner is entitled to receive forty-five per 
cent. of this amount, or nine dollars and ninety cents per week, for 
a period of three hundred weeks, commencing at the date of the death 
of Robert S. Race. Petitioner is also entitled to recover costs. 

Of the total amount of compensation, eleven hundred seventy- 
eight dollars and ten cents, representing a period of one hundred and 
nineteen weeks from the date of death to the twentieth day of May, 
1915, has already accrued and is payable immediately, 

Petitioner’s counsel will be allowed fifty dollars, to be paid out 


of the amount now past due. 





VRABLICK v. RADTKE. 


(Mercer Common Pleas, June, 1915). 
Workmen’s Compensation Act—Fall From Scaffold—Medical Services and Hospital Ex- 
penses. 
Case of Victor Vrablick, Petitioner, against Paul Radtke, Re- 
spondent. Petition filed under Workmen’s Compensation Act. 


Mr. J. Raymond Tiffany for Petitioner. 
Mr. Scott Scammell for Respondent. 


MARSHALL, J.: This is a proceeding for compensation under 
the provisions of Section 2 of the Act entitled “An Act prescribing 
the liability of an employer to make compensation for injuries re- 
ceived by an employé in the course of employment, establishing 
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an elective schedule of compensation, and regulating procedure for 
the determination of liability and compensation thereunder.” 

From the testimony and admitted facts in the case it appears 
that the petitioner was employed by the respondent as a house 
painter; that on April twenty-ninth, 1914, while working for the 
respondent, painting a house known as No. 14 Lafayette Street in 
the city of Trenton, a scaffold upon which petitioner was working 
collapsed and threw him to the ground, and, as a result of the fall, 
petitioner sustained personal injuries consisting of a compound frac- 
ture of the right ankle and bruises about the body. Portions of the 
tibia and fibula bones were splintered or broken off, rendering the 
ankle stiff and inflexible and perceptibly shortening the right limb. 

Petitioner was confined to a hospital in Trenton from the date 
of the accident until August ninth, 1914, when he removed to New 
York City, where he continued to be confined to the house, under 
the treatment of a physician, until about the latter part of December, 
1914, since which date, and up to the hearing of this cause, he has 
periodically visited the Presbyterian Hospital in the city of New 
York for treatment. 

Dr. Kiss, a physician produced by the petitioner, testified that 
the ankle would always remain stiff, but that some improvement 
will follow, equivalent in his judgment to ten per cent., during the 
lifetime of the petitioner. In this opinion he was corroborated by 
the testimony of the respondent’s physician, Dr. Barrows. 

It is probable that within six months petitioner’s ankle joint 
will be practically useful, so that he will be able to assume his 
previous occupation, but that it will never be as well or as useful as 
before the injury. The accident arose out of and was in the course 
of the employment, and the respondent had due notice thereof. 

Petitioner was receiving seventeen dollars and eighty-eight cents 
a week from respondent at the time of the injury. He is entitled 
to recover eight dollars and ninety-four cents per week for the injury 
producing temporary disability, for a period of eighty weeks. For 
the disability partial in character but permanent in quality, the com- 
pensation should be based upon the extent of the disability. There 
will always be a defect or deficiency in the use of the foot and ankle 
joint. Such disability I find equivalent to forty per cent. of the 
loss of a foot, and for this petitioner is entitled to fifty weeks, mak- 
ing a total of one hundred and thirty weeks at eight dollars and 
ninety-four cents per week. 

Respondent alleges that he has paid for the petitioner, for medi- 
cal services and hospital expenses, the sum of one hundred forty- 
seven dollars and seventy-five cents, which amount he contends should 
be deducted from the compensation allowed to petitioner. Re- 
spondent’s right to an allowance for the moneys so paid is disputed 
by the petitioner, on the ground that such payments were entirely 
voluntary and not made at the request of the petitioner. 

The statute provides that “During the first two weeks after 
the injury the employer shall furnish reasonable medical and hospital 
services, and medicines, as and when needed, not to exceed fifty dol- 
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lars in value.” Under this section it is clear that no obligation rested 
upon the respondent to provide medical treatment above the value 
of fifty dollars, and under the rule as laid down by Judge Gnichtel 
in the case of Dikovich v. American Steel & Wire Co., 36 N. J. L. J. 
304, I find that the amount cannot be deducted from the weekly con- 
pensation payments provided for under the Workmen’s Compen- 
sation Act. 

The petitioner is entitled to eight dollars and ninety-four cents 
per week for one hundred and thirty weeks, and the costs of suit. 





WALKER v. SKILLMAN. 


(Mercer Common Pleas, August, 1915). 
Workmen’s Compensation Act—Death by Accident— Rate of Wages—Compensation Where 
Five Dependents. 
Case of Bertha M. Walker, Petitioner, against Edward V. D. 
Skillman, Respondent. Petition filed under Workmen’s Compensa- 
tion Act. 


Messrs. William J. Backes and Frederick W. Gnichtel for Peti- 
tioner. 


Mr. Clarence E. Case for Respondent. 


MARSHALL, J.: This is a proceeding under the Workmen’s 
Compensation Act, in which the petition was filed by Bertha M. 
Walker, widow of Wiiliam B. Walker, deceased, for herself and four 
minor children. 

The respondent, Edward V. D. Skillman, died after the filing 
of the petition and answer in this matter, and an order was made in 
this Court that this action stand revived and proceed to final judgment 
against his executors, Percy L. Lanning, John B. Garrison and Wil- 
liam B. Wherry. 

It is admitted that on and prior to the sixteenth day of July, 
1913, the said William B. Walker was employed by the respondent 
as a farmer and superintendent of his farm located in Ewing town- 
ship, Mercer county, and that his death occurred on the sixteenth 
day of July, 1913, while he was engaged in driving a team of mules 
which were hitched to a rake or tedder, and implement or machine 
used in the curing of hay. 

It is the contention of the petitioner that her husband’s death 
was the result of an accident caused by being kicked in the head by 
one of the team of mules which he was driving, while the respondent, 
in his answer, insisted that Walker died from natural causes while 
engaged in his duties as respondent’s employe. 

At the close of the petitioner’s case the evidence conclusively 
showed that Walker’s death was caused by injuries resulting from 
an accident arising out of and in the course of his employment, and 
not by natural causes, and counsel for the respondents, conceding 
their liability, declined to offer any testimony to controvert petition- 
er’s proofs. 
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From the testimony, it appears that, at the time of his death, 
William B. Walker was thirty-nine years of age, and that he leit 
him surviving his widow, Bertha M. Walker, and four children, 
Evalyn Estelle Walker, who was born August 23, 1901; Helen Mary 
Walker, born November 7, 1903; Rebecca Doris Walker, born Sep- 
tember 18, 1910, and Edward Brian Walker, born March 10, 1913, 

The only difficult question to be decided in the case is the rate 
‘of wages paid to Walker at the time of the accident. The original 
contract between the parties was in writing and was made December 
nineteenth, 1912. By this contract Walker agreed with Skillman to 
manage and work his farm near Trenton Junction for the ‘term of 
one year, from April first, 1913, to April first, 1914, for which Walker 
was to be compensated in the following manner: 

“First, the sum of fifty dollars ($50.00) to be paid by the said 
Edward V. D. Skillman to the said William B. Walker, as salary, 
each and every month during this term.” 

“Second, the said Edward V. D. Skillman agrees with the said 
William B. Walker to allow him thirty (30) bushels of regular mar- 
ketable potatoes for his own use, also twenty (20) bushels of apples, 
also six hundred pounds (600 tbs) of pork in the Fall of 1913, and 
to have the use of dwelling and garden on said farm, and firewood 
from said farm for his own use, also keep one cow, the said William 
B. Walker to furnish said cow.” 

While the cash payment for wages as fixed in the original agree- 
ment between the parties was fifty dollars per month, the testimony 
discloses that Mr. Skillman, when settling with the deceased for tie 
month of June, 1913, voluntarily paid ten dollars additional, making 
$60.00 instead of $50.00, which the petitioner insists was a permanent 
monthly increase in the money compensation. The petitioner testi- 
fied that she was present when Mr. Skillman gave her husband the 
extra $10.00 and told him to add it to his June account, because he 
was so well pleased with his work. Her father testified to a conver- 
sation had with Mr. Skillman on the day after the accident, and in 
the course of the conversation he says that Mr. Skillman said to him, 
“To show how much I appreciated the way Mr. Walker was working 
for my interests, I just gave him a raise of $10.00 cash in his wages.” 

The respondents, while admitting the payment of the extra $19.) 
for the month of June, contend that it cannot be considered as wages, 
but as a mere gratuity, and, in support of this contention, rely upon 
the testimony of Mr. Wherry, who stated that he was present at 4 
conversation when Mr. Skillman told Walker that, during the harvest 
season, he would give him a present of $10.00 per month. After 
the death of Mr. Walker, Skillman made a settlement with the pe- 
titioner for the month of July, and a typewritten statement, prepared 
under the direction of Mr. Wherry, was introduced in evidence. In 
this statement Mr. Skillman charges himself among other items as 
follows: “Mr. Walker’s salary for the month of July, 1913, $50.00.” 
“Extra, $10.00.” 

A careful consideration of the evidence on this point leads to the 
conclusion that an increase had been made in the money compensa- 
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tion paid to the deceased, and that, at the time of the accident, his 
money wage was sixty dollars per month. 

The Supreme Court of this State has held that “Under the Work- 
men’s Compensation Act, basing compensation in case of death on 
wages, compensation for the death of an employé is properly cal- 
culated upon the wages he was receiving at the time of his death, 
and is not limited to his average wage.” Davidheiser vy, Hay Foundry 
& Iron Works, 94 Atl. 309; Huyett v. P. R. R., 92 Atl. 58. 

Another question to be determined in arriving at the amount of 
compensation to be allowed in this case, is whether the use of the 
dwelling house and the value of the commodities which Walker was 
to receive as part of his compensation, are to be regarded as wages. 

Section 23 of the Workmen’s Compensation Act as amended by 
Chapter 174 of the Laws of 1913 provides: 

“Wherever in section two of this Act the term ‘wages’ is used, 
it shall be construed to mean the money rate at which the service 
rendered is recompensed under the contract of hiring in force at the 
time of the accident, and shall not include gratuities received from 
the employer or others, nor shall it include board, lodging or similar 
advantages received from the employer, unless the money value of 
such advantages shall have been fixed by the parties at the time 
of hiring.” 

The contract of hiring shows that the compensation which Mr. 
Walker was to receive in addition to the monthly money payments, 
amounted to a considerable sum: Twenty bushels of apples; six 
hundred pounds of pork; ali necessary firewood; the keep of one 
cow and the use of a dwelling house and garden. That these were 
not gratuities or given as favors, but in part recompense for his 
services, the value of which could be recovered by suit if withheld 
from him, admits of no argument. It appears from the testimony 
of Mrs. Walker that a money value was placed upon this extra com- 
pensation by the parties during the negotiation which resulted in 
the hiring of her husband by Mr. Skillman. She testified that in 
December, 1913, while living at Woodsville with her husband, Mr. 
Skillman and Mr. Wherry called at their home for the purpose of 
securing his services to take charge of Skillman’s farm; that, while 
seated around their dining room table, terms were agreed upon, and 
that Mr. Skillman described the dwelling house as having modern 
improvements, including a bath, and said that it was worth $15.00 per 
month; that the value of the other commodities was discussed in de- 
tail, and that, before leaving, Mr. Skillman stated to her husband 
that his wages would be around $100.00 a month, which was more 
than he had ever before paid any farmer. 

Her testimony that the money value for the use of the house 
was fixed at $15.00 per month, is specific and positive, and is not 
denied by Mr. Wherry, who was present at the time, but her testi- 
mony is not satisfactory in respect to the fixing of a valuation upon 
the other commodities to be received by the deceased. 

Other witnesses were called to show the market value of the 
different commodities, and these witnesses placed the value of potatoes 
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at $1.00 per bushel; apples at from 35 cents to $1.00 per basket; pork 
at 10 cents per pound; the keep of a cow at $4.00 per month, and 
firewood $3.00 per month. If these valuations be accepted as given, 
the total value would equal $194.00, or approximately $16.16 per 
month, which, added to the money wages and the fifteen dollars per 
month fixed as the value of the house, would be considerably less 
than the amount which the petitioner testified that Mr. Skillman 
fixed at the time of the hiring as the value of Walker’s monthly com- 
pensation. 

My conclusion is that, as to all of the items for extra compen- 
sation mentioned in the contract of hiring except the value of the 
house, petitioner has failed to meet the requirements of the sub- 
division of Section 23, which requires that the money value of such 
advantages shall have been fixed by the parties at the time of hiring. 

The evidence warrants a finding that at the time of the accident, 
Mr. Walker’s money wage was $60.00 per month and the use of a 
house, the money value of which had been fixed by the parties at 
the time of the hiring at $15.00 per month, making his total wages 
$75.00 per month, or $18.75 per week. 

Under the statute, there being five dependents, compensations 
should be fifty-five per cent of his weekly wages, or $10.31 per week. 
In this case, however, the provisions of Subdivision 2 of Section 12 
apply, and compensation is subject to a maximum of $10.00 per week. 

Compensation will be allowed for a period of three hundred weeks 
at ten dollars per week, besides costs of suit. 





DUBINSKI v. EUREKA FLINT AND SPAR CO. 


(Mercer Common Pleas, August 7, 1915). 
Workmen’s Compensation Act—Injury to Nose and Eye—Adjudication of Compensation. 


Case of Michael Dubinski, Petitioner, against Eureka Flint and 
Spar Company, Respondent. Petition filed under Workmen’s Com- 
pensation Act. 


Mr. John H. Kafes for Petitioner. 
Messrs. Bedle & Kellogg for Respondent. 


MARSHALL, J.: This is a proceeding under the Workmen's 
Compensation Act, and the matter comes on regularly for hearing 
on petition and answer. 

The petitioner, Michael Dubinski, was employed by the re- 
spondent, the Eureka Flint and Spar Company, as a laborer at its 
place of business in the city of Trenton, at a weekly wage of ten 
dollars and fifty cents. On the twenty-second day of June, 1914, 
while in the course of his employment, and while turning over a 
cylinder, dumping material therefrom, so that a new ring gear could 
be put on, the petitioner was struck in the face by a crowbar which 
he was then and there using. 

The petitioner claims that, as a result of the accident, he sus- 
tained both temporary disability and also a permanent injury to his 
right eye, as well as to his nose and other parts of his head and body. 
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The respondent admits the infliction of the temporary disability, 
but denies that the petitioner sustained any permanent injury, The 
respondent also admits that it had notice of the accident, and of the 
petitioner’s temporary disability, but denies that it had any notice 
of permanent injury of the character alleged by the petitioner. It is 
also admitted that the respondent paid hospital and medical expenses 
during the first two weeks after the accident, amounting to fifteen 
dollars, and paid compensation to petitioner at the rate of five dollars 
per week, for a period of eight weeks. 

After the accident, petitioner was taken to the hospital and re- 
mained there one week, and, after his discharge from the hospital, he 
continued to return to the institution for treatment, some times daily 
and some times every other day, for a period of about ten weeks. 

Even a casual examination of the petitioner’s face shows that his 
nose was badly crushed by the blow of the crowbar, and the testimony 
of Dr. Schoening shows that the septum, or wall which divides the 
nose into two compartments, is apparently broken off and pushed 
over to the left side, occluding or closing the left side entirely, while 
on the right side the mucous membrane has developed an excessive 
growth, with the result that the circulation of air through the right 
nostril is impeded. In the opinion of the physician this condition is 
liable to cause considerable discomfort in petitioner’s head, due to 
the fact that the circulation of air is not as free as it ought to be, 
in consequence of which there is some interference with the circulation 
of blood in the brain which is liable to cause headaches and dizziness. 
The petitioner testifies that since the accident his breathing is difficult 
and that he suffers a great deal from pain in the head, particularly 
in bad weather. Both Dr. Schoening and Dr. Satchwell, who ex- 
amined the petitioner, agree that the condition of his nose cannot 
improve except by the aid of an operation, but the physicians are not 
agreed as to the likelihood of an operation proving successful. 

The petitioner also testified that, since the accident, he has had 
trouble with his right eye; that he cannot see very well; that the eye 
waters all the time, dimming the sight. From the testimony of Dr. 
Schoening it appears that this condition is produced by an inflamma- 
tion of the tear duct and the tear sack, likewise caused by the fracture 
of the nose. In the opinion of Dr, Schoening this condition produces 
discomfort and great inconvenience and is a source of danger to the 
eye. Even in the case of a slight injury, petitioner might lose his eye 
in consequence of the constant discharge of pus from the tear sack, 
but at the present time the watering does not affect the sight of the 
eye, which is almost normal, or can be brought up to normal by 
proper glasses. 

Upon the facts admitted and the testimony produced, I find that 
the petitioner received personal injury caused by accident arising out 
of and in the course of his employment; that the respondent had actual 
knowledge of the occurrence of the injury, which knowledge, in my 
opinion, included as well the permanent as the temporary disability ; 
that at the time of the accident petitioner was in receipt of a weekly 
wage of ten dollars and fifty cents; that petitioner is entitled to com- 
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pensation at the rate of five dollars and twenty-five cents per week 
for the injury producing temporary disability, for and during a period 
of ten weeks. 

For the disability partial in character but permanent in quality, 
I find as follows: (1) The injury to the tear sack and tear duct | 
find equivalent to twenty-five per cent. of the loss of an eye, and for 
this injury petitioner is entitled to compensation at the rate of five 
dollars and twenty-five cents per week, for a period of twenty-five 
weeks; (2) for the injury to the nose, which I find permanently im- 
paired, 1 will allow compensation for sixty weeks, at the rate of five 
dollars and.twenty-five cents per week 

Medical and hospital services and medicines, which the employer 
is required to furnish during the first two weeks after the injury, have 
already been supplied and the sum of forty dollars has been paid 
petitioner by the respondent, for which credit shall be given as 
against the compensation hereby allowed. Petitioner is entitled to 
costs, to be taxed. 





IASILLIO v. ACKERMAN 


(Third Judicial Dist. Court, County of Bergen, Aug. 13, 1915). 
Deed Given Under Mistake as to its Effect—Suit Against Grantee for Amount of Judgment 
Against Grantor. 
Case of Alfred Iasillio, Plaintiff, against James T. Ackerman, 
Defendant. 


Mr. William B. Mackay for Plaintiff, 
Mr. Warner W. Westervelt for Defendant. 


STAGG, J.: This suit is brought to recover the amount re- 
maining due on a certain judgment against the plaintiff, recovered 
by the Jackson Realty Company, from the defendant, James T. Acker- 
man. ‘The plaintiff was the owner of a certain tract of land upon 
which there were two mortgages of record, one to Lillian Atwater, 
who was a client of the defendant, James T. Ackerman, and one to 
the Jackson Realty Company. Both mortgages were recorded in the 
Clerk’s Office of the county of Bergen, 

Foreclosure proceedings were commenced by the defendant, Mr. 
Ackerman, as solicitor for Lillian Atwater, of one of the mortgagees 
against the plaintiff, Iasillio, and while they were pending a deed 
was executed by the plaintiff and his wife to James T. Ackerman, 
the defendant, for the mortgaged premises. This deed was given 
without any consideration being paid or given by the defendant, 
James T. Ackerman, to the plaintiff, unless the contention that a 
mistake was made in the draft of the deed is maintained. 

According to the facts in this case, when the deed was brought 
to him to ‘be executed by one Mr. Easton, who was the agent of 
Ackerman, Iasillio objected to signing the deed unless he was fro- 
tected against the mortgages; and to protect him against the mort- 
gages, as he understood it, these words were added to the deed, 
“subject, however, to encumbrances of record effecting the above 
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described premises.” Those words in the deed, if they stated the 
transaction between the parties, would not protect [asillio from any 
deficiency there might be from the foreclosure of either one or both 
of said mortgages; and, if that language was the clear understanding 
of the parties, then there can be no recovery in this case; and, under 
the law of this State decided in a number of cases, especially in the 
case of Mott v. Rutter, et als., reported in 54 Atl. Rep. 159 (which 
case was affirmed by the Court of Errors), and also in the case of 
Naumberg v. Young, 15 Vroom 331, oral testimony could not be 
produced to change the meaning of that language in the deed, unless 
there was some fraud or mistake in the drafting and execution of 
the deed. 

From the facts in this case I do not think there was any fraud 
intended by either of the parties, but it seems clear to me there was 
a mistake in the drafting of the clause inserted in the deed; that is, 
those words did not express the intent that either party had of the 
deed or of the purpose for which it was given. 

The plaintiff testified that he told Mr, Easton, the person who 
brought the deed and who was given possession of it to get it exe- 
cuted by Mr. Ackerman, not to deliver the deed until he really ac- 
knowledged that he would pay off the two mortgages, meaning by he, 
Mr. Ackerman, the defendant. 

Mr. Ackerman testified on direct examination, in relating the 
conversation he had with Easton, that this deed was given to him so 
as to settle the encumbrances on the property; that he understood 
the encumbrances to be the Atwater mortgage and the taxes; so 
that it clearly appears from the testimony of both the parties that 
the deed was given to settle the encumbrances on the property. The 
language in the deed unexplained by oral testimony does not express 
the intent of either party to the transaction. That being so, and the 
mistake ‘being mutual, it must be held as a matter of fact that there 
was a mistake in the drafting of the deed, and I so decide. The de- 
cision of this fact brings this case within the ruling of the case of 
Mott v. Rutter, heretofore cited, and differentiates from the facts in 
the case of Naumberg v. Young, reported in 15 Vroom 331. 

Mr. Ackerman, the defendant, has also testified that he had no 
actual knowledge of the mortgage held by the Jackson Realty Com- 
pany, which was recorded in the Clerk’s office. The object of re- 
cording parers in the Clerk’s office is notice, and, although Mr. Acker- 
man may not have had actual personal notice of the record of said 
mortgages to the Jackson Realty Company at the time he accepted 
the deed, he had in law legal notice of the existence of that mortgage; 
any other construction to be put upon a notice of record would destroy 
the very purpose of recording papers in the Clerk’s office. In other 
words, both farties intended that, when the deed was given by 
lasillio to Ackerman, Iasillio should be free from meeting any debt 
or deficiency on any debt on the property or against the property 
described in the mortgage to Lillian Atwater. The debts that were 
on the property were clearly matters of record. The plaintiff, [asillio, 
undoubtedly had not only legal notice on account of the record, but 
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had actual personal knowledge of both mortgages. Mr. Ackerman 
testifies that he only had personal knowledge of the Atwater mort- 
gage and no personal knowledge of the Jackson Realty Co. mort- 
gage. But, as I have said before, he had legal notice, which he could 
have ascertained by examining the record, and he was in duty bound 
to do so before taking the deed. ‘f this had been an unrecorded mort- 
gage it would have been quite a different question, as is stated in 
the case of McCrea v. Newman, reported in 1 Dickinson 473. 
' The amount that Mr. Ackerman has paid on this Jackson judgment 
should be allowed him. 

The result is, that judgment should go in favor of the plaintiff 
against the defendant for one hundred and sixty-seven dollars and 
ninety-five cents, with costs. 





IN RE FIVE MILE BEACH AERIE No. 1940. 


(State Board of Equalization of Taxes, August, 1915). 
Taxes— Exemption Claimed by Fraternal Organization on Club House. 


In the matter of the application of the Five Mile Beach Aerie 
No. 1940, Fraternal Order of Eagles, for the reduction of the tax 
assessment for the year 1914 on property situate in the city of 
Wildwood, county of Cape May and State of New Jersey. 


Mr. Harrison H. Voorhees for Petitioner. 
Mr. H. R, Coulomb for Respondent. 


THE BOARD (Memorandum by Mr. Jess): The petitioner in 
this case seeks to set aside an assessment for taxes upon a building 
owned and occupied by it in the City of Wildwood, in Cape May 
County. The property is claimed to be exempt from taxation under 
the provisions of subdivision 4, section 3 of the Tax Act of 1903, as 
amended in 1913 (P. L. 1913, p. 570). The clause of the section ap- 
plicable to the situation reads in part as follows: 

“All buildings actually used for colleges, schools, * * * asso- 
ciations and corporations organized exclusively for the moral and 
mental improvement of men or women, or for religious, charitable, 
benevolent or hospital purposes, or for one or more such purposes, 
not conducted for profit,” etc. 

The building in this case is actually used by an association or 
corporation, but such association or corporation is not “organized 
exclusively for the mdral and mental improvement of men or women, 
or for religious, charitable, benevolent or hospital purposes, or for one 
or more such purposes.” The most that can be said for the organiza- 
tion in these respects is that some work of a charitable or benevolent 
character is incidental to its general scheme. ‘The property which 1t 
asks to have exempted from taxation is used as a club house, in which 
there is located a bar or buffet. It is used in the same way as club 
houses are ordinarily used, as a place of resort and social intercourse 
and relaxation for the members of the organization. 

The reasons we assigned for sustaining the assessment wy] the 
building of Mt. Holly Lodge, B. P. O. E. (Report of Board of Equal- 
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ization of Taxes for 1914, p. 33; 37 N. J. L. J. 311) are substantially 
applicable to this case. We also rely upon the opinion of the Supreme 
Court in Washington Camp No. 23, P. O. S. of A. v. Board of Equal- 
ization of Taxes of New Jersey, affirming our judgment in denying 
an exemption (93 Atl. 356). 

The evidence entirely satisfies the Board that the appellant’s 
property is not within the class intended to be exempted by the 
statute, and the assessment therefore is affirmed. 





IN RE HILLSIDE CEMETERY ASSOCIATION. 


(State Board of Equalization of Taxes, August, 1915.) 
Tazes—Burial Ground Not Yet Utilized But Following Usual Course of Utilization. 


In the matter of the application of the Hillside Cemetery Asso- 
ciation for the setting aside of the tax assessment for the year 1914 
on property situate in the township of Union, county of Bergen and 
State of New Jersey. 


Mr. J. W. Miller for Petitioner. 
Mr. Luther Shafer for Respondent. 


THE BOARD (Memorandum by Mr. Jess): The assessment 
attacked in this proceeding was levied by the township: of Union in 
Bergen county upon a portion of the land owned by the appellant. 
The entire tract comprises about 45 acres, of which admittedly 29.15 
acres have not been used for interments. The assessor conceived it 
to 'be his duty to assess these 29.15 acres and to exempt from taxation 
practically only that part in which burials had taken place. Upon 
appeal the Bergen County Board of Taxation sustained this assess- 
ment. 

The Hillside Cemetery Association was incorporated in 1882 
under the Cemetery Act. It then acquired the tract of land before 
referred to and proceeded to devote it to cemetery use. Over 1500 
bodies have been interred, but the interments have been confined to 
contiguous areas, with the exception of three or four ‘burials whici 
were made in a section of the cemetery remote from the other graves. 
The development of the cemetery seems to have followed the usual 
course of the utilization of public burial grounds, that is, lawns or 
sections have been laid out and definitely set apart for graves and 
burial plots as rapidly as immediate or reasonably anticipated use has 
warranted. The portion not yet utilized still is part of the cemetery. 
It is not used in any way inconsistent with the purpose for which it 
is held. 

We do not see any difference in principle in the question involved 
in this appeal from that which we decided in Harleigh Cemetery Asso- 
ciation v. City of Camden. (Report of Board of Equalization of 
Taxes for 1912, page 30). Replying upon the views there expressed 
and the authorities upon which they were based, we are obliged to 
order a cancellation of the assessment under review. 
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IN RE CITY OF EAST ORANGE. 


(State Board of Taxes and Assessment, August, 1915). 
Taxes—Exemption Claimed on Buildings on Land of Municipality Used for Protection of 
Public Water Supply. 

In the matter of the application of the city of East Orange for 
the reduction of the tax assessment for the year 1914 on property 
situate in the township of Livingston, county of Essex and State of 
New Jersey. 

Mr. Edward O. Stanley, Jr., for Petitioner. 

Mr. J. Henry Harrison for Respondent. 


THE BOARD (Memorandum by Mr. Jess): The assessments 
attacked in this proceeding were levied by the township of Livingston 
in Essex county, upon real property situated in that taxing district 
and owned by the city of East Orange. The property consists of 
lands assessed at $54,750 and buildings assessed at $5,400. The assess- 
ments upon the lands are not questioned, but we are asked to cancel 
the assessments upon the buildings on the ground that they are exempt 
from taxation. The claim for exemption is based upon the supple- 
ment to the General Tax Act known as Chapter 118 of the Laws of 
1910. This act reads as follows: 

“Hereafter the lands of the respective counties, townships, cities, 
boroughs, towns and other municipal and public agencies of this State, 
used for the purpose and for the protection of public water supply, 
shall be subject to taxation by the respective taxing districts in which 
such real estate is situated, at the true value thereof, without regard 
to any buildings or other improvements on such lands, in the same 
manner and to the same extent as the lands of private persons are 
subject to taxation, notwithstanding any exemption provided for in 
the Act to which this is a supplement.” 

It is entirely clear from the evidence in the case that the lands 
are “used for the purpose and for the protection of public water sup- 
ply.” The lands therefore are taxable at their true value “without 
regard to any buildings or other improvements on such lands.” For 
the same reason the buildings are not taxable. 

The ruling of the Supreme Court in Essex County Park Commis- 
sion v. Town of West Orange (67 Atl. 1065), leaves no doubt as to 
the proper decision of these appeals. That case involved a construc- 
tion of a supplement to the General Tax Act (Laws of 1906, p. 273), 
which provided that lands owned by one taxing district and situated 
within the limits of anSther taxing district should be taxed “without 
regard to any buildings or other improvements on such lands.” The 
Court held that that Act required that the lands be valued separately 
from the buildings and other improvements, “and that the latter be 
not assessed.” The judgment in that case was reversed by the Court 
of Errors and Appeals (73 Atl. 511), on the ground that the surple- 
ment in question failed to make a classification of property for ex- 
emption that met the constitutional test. The reversal did not affect 
the authoritative aspect of the lower Court’s opinion as to the mean- 
ing of the Act. 
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The fact that a small revenue is derived by the city from the 
buildings affected by the assessments under review, does not restrict 
the exemption ~~ by the statute. Hackettstown v. T ownship of 
Mt. Olive, 63 N. J. L. 191; Newark v. Township of Verona et al., 
59 N. J. a 94. 

The appeal should be granted and the assessments on the build- 
ings canceled. 





IN RE HUDSON COUNTY CATHOLIC PROTECTORY. 


(State Board of Equalization of Taxes, July, 1915). 
Taxes— Exemption in Charter of Charitable Organization— Act of 1908. 

In the matter of the application of Hudson County Catholic Pro- 
tectory for the reduction of the tax assessment for the year 1914 on 
property situate in the town of Kearny, county of Hudson and State 
of New Jersey. 

Mr. John J. Treacy for Petitioner. 

Mr. Clyde D. Souter for Respondent. 


THE BOARD (Memorandum by Mr. Jess): This case was sub- 
mitted upon briefs as to the law applicable to the following stipulation 
of facts: 

“Tt is hereby stipulated between Treacy and Milton, Esquires, 
attorneys of and of counsel with Hudson County Catholic Protectory, 
petitioner, and Clyde D. Souter, Esquire, attorney of Town of Kearny, 
as follows: 

“1. That the Hudson County Catholic Protectory. is a body cor- 
porate and was incorporated under an Act of the Legislature of the State 
of New Jersey, entitled ‘An Act to incorporate the Hudson County 
Catholic Protectory’ (Chapter 521 of the Laws of 1872, pages 1182, 1183 
and 1184), approved April 4, 1872, and thereafter purchased the land in 
question. 

“2. That the land owned by the Hudson County Catholic Pro- 
tectory is fourteen and ninety-eight hundredths acres and is held and 
used at the present time for the purposes set forth in the charter of 
the corporation above mentioned. 

“3. That the said land is located in the Town of Kearny, County 
of Hudson and State of New Jersey. 

“4. That the assessment for the reduction of which application 
is made by the Hudson County Catholic Protectory was imposed and 
levied upon all of the above-mentioned land, except five (5) acres 
thereof, to wit on nine and ninety-eight hundredths (9.98) acres at 
a valuation of approximately one thousand six hundred and sixty-four 
dollars ($1664) per acre, which is a fair valuation. 

“5. The only question to be heard before the Board is: Does 
the Tax Act of 1903 operate to repeal the provision in petitioner’s 
charter exempting its property from taxes and assessments not to 
exceed twenty acres? 

“6. This stipulation is binding only as to the present proceed- 


ings.” 
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The answer to the question whether the Tax Act of 1903 operated 
to repeal the provision in petitioner’s charter granting it immunity 
from taxation, depends entirely upon whether or not that provision 
constituted an irrepealable contract between the State and the Pro- 
tectory. The question raised in this case was discussed by the Board 
in the appeal of Seton Hall College from a tax assessment for 1911. 
Our judgment in sustaining that assessment was affirmed by the 
Supreme Court and finally by the Court of Errors and Appeals. Seton 
Hall College v. Village of South Orange, 90 Atl. 1126. The law upon 
the point involved, therefore, is well settled. It only remains to be 
ascertained in any particular case whether the exemption claimed is a 
mere gratuity or is based upon a binding contract. 

In the case under review we have no difficulty in finding the ele- 
ments of such a contract. 

The Hudson County Catholic Protectory was incorporated by 
Chapter 521, Laws of 1872. Its objects as set forth in section 4 of 
this Act are: “the support and instruction of orphan, destitute, home- 
less and abandoned children . . . and to provide a suitable asy- 
lum for such children, to be located in the county of Hudson; and 
for the purpose of better educating such children, they shall be trained 
to habits of industry, and have the benefit of moral and religious in- 
struction; provided, that it shall be lawful for the said trustees to 
receive from the overseers of the poor of the several cities and town- 


ships of Hudson county, by and with the consent of the proper 
authorities of such cities or townships, or from other persons having 


power in the premises.” Section 5 of the charter provides “that the 
property and effects of the said corporation, held and used for the 
purpose contemplated by this act, shall be exempt from the imposition 
of any tax or assessment: provided, however, that the number of 
acres of land to be exempted shall not exceed twenty acres, and the 
amount of personal property to be so exempted shall not exceed ten 
thousand dollars.” 

It is stipulated that the land owned by the Protectory is 14.98 
acres and is held and used at the present time for the purpose set forth 
in its charter. 

It thus appears that the work of the corporation is charitable and 
that it is being carried on in good faith. The corporation assumed 
in the acceptance of its charter an obligation of high character and 
heavy responsibility. It undertook to relieve the state of part of its 
duty to support and instruct “orphan, destitute, homeless and aban- 
doned children, . .¢ . and to provide a suitable asylum for such 
children.” That, in our opinion, was a valuable consideration for the 
grant of exemption from taxation. The acceptance of the charter and 
the performance upon the part of the corporation of the obligation 
imposed upon it, constitute a contract which imposed an equally bind- 
ing obligation upon the State. 

This view is supported by the opinion of the United States Supreme 
Court in Home of the Friendless v. Rouse, 8 Wall. 430. This was a case 
involving similar questions to those raised ‘here, and the Court said: 
“It is objected that there is no consideration stated in the act for the 
‘release from taxation, which it is claimed is necessary in order to 
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uphold the contract. But this is a mistaken view of the law on this 
subject. There is no necessity for looking for the consideration for 
a legislative contract outside of the objects for which the corporation 
was created. These objects were deemed by the Legislature to be 
beneficial to the community, and this benefit constitutes the considera- 
tion for the contract, and no other is required to support it. This 
has been the well-settled doctrine of this Court on this subject since 
the case of Dartmouth College v. Woodward.” In this case the Court 
held that a state, which after granting such a charter as that before 
us on this appeal, passes a law taxing the property of the corporation, 
passes a law violating the obligation of a contract, and consequently 
such law is void under the Constitution. 
The assessment under review should be cancelled. 





IN RE GEORGE F. BRENSINGER. 


(State Board of Equalization of Taxes, July, 1915). 
Tazation— Materials for Use on New York Bridge Held in New Jersey Until Necessary— 
Temporary Transit. 

In the matter of the appeal of George F. Brensinger, Director of 
Revenue arid Finance of Jersey City, from the judgment of the Hudson 
County Board of Taxation, reducing the tax assessment for the year 
1914 on property of the American Bridge Company, situate in the tax- 
ing district of Jersey City, county of Hudson and State of New Jersey. 


Mr. John Bentley for Petitioner. 
Messrs. Lindabury, Depue and Faulks for Respondent Taxpaver. 


THE BOARD (Memorandum by Mr. Jess): This is an appeal 
by the Director of Revenue and Finance of Jersey City from the action 
of the Hudson County Board of Taxation in reducing from $60,100 to 
$100 an assessment for 1914 upon personal property of the appellee. 

The facts as stipulated by the parties are as follows: 

“The appellee is a corporation of the State of New Jersey, which 
has a contract to construct a railroad bridge in the State of New York 
for the New York Connecting Railway Company, which is a New York 
corporation. 

“The assessment is for steel beams, columns, etc., to be used in the 
building of said bridge within the State of New York. The property 
assessed was fabricated in the State of Pennsylvania by the appellee and 
consigned by it to itself in the State of New York. Upon reaching the 
Taxing District of Jersey City, it was held at the Greenville piers or 
yards of the Pennsylvania Railroad Company until the appellee couid 
use the same in the building of the said bridge. The New York Con- 
necting Railroad Company was behind its contract in the work of pre- 
paring the piers for said bridge, by reason of which delay the appellee's 
steel was not shipped at once from the Greenville piers to the State of 
New York. The consignment of the steel was from one state to an- 
other. 

“The New York Connecting Railroad Company, by reason of the 
aforesaid contract between it and the appellee, is responsible to pay 
whatever charges the carrier (the Pennsylvania Railroad Co.) may make 
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by reason of the retention of the appellee’s steel at its yards or piers 
in Greenville, in the Taxing District of Jersey City. 

“In General Orders, Interstate Commerce Commission, No. 3800, 
issued by the Pennsylvania Railroad Company, under the head of ‘Lists 
of Stations and Agents,’ the following appears on page 64: ‘Station No. 
181, Greenville Piers, Hudson Co., N. J.; no freight delivery can be 
made at this point, except from car direct to floating equipment and of 
material for use of the Pennsylvania Railroad Co.’ 

‘“It is admitted that the value of the personal property under as- 
sessment would equal the sum of $60,000.” 

Upon the foregoing statement of facts we think the action of the 
County Board should be affirmed. The property clearly was in transit 
through the State. The delay in the movement at the Greenville piers 
was temporary and was not designed by the shipper. There was no 
delivery of the goods at this point and they did not pass out of the 
possession of the carrier. At the day of assessment the property was 
in the taxing district of Jersey City but it was precisely in the same situa- 
tion as any other property moving through the State and there await- 
ing trans-shipment. The facts developed on the appeal show that the 
trans-shipment was delayed but the question to be decided is whether on 
May 20th the property had acquired a taxable situs in Jersey City. It 
had not unless it had become mingled with the mass of property within 
the State. Nothing had been done by the shipper or the carrier and 
nothing had happened to the shipment itself which changed its status 
of a movement in interstate commerce. 

We believe that ample authority is found for the decision we have 
reached in this case in the reasoning of Justice Dill and the cases cited 
by him in Lehigh & Wilkes-Barre Coal Co. v. Borough of Junction, 68 
Atl. 806. 

The appeal is dismissed. 





IN RE ANDOVER GARDENS COMPANY. 


(Board of Public Utility Commissioners, July 12, 1915). 
Railroads— Connection With Private Siding— Proofs Wanting. 


In the matter of the application of the Andover Gardens Company 
for switch connection with tracks of Lackawanna Railroad Company 
of New Jersey. 


Mr. L. Van Blarcom for Andover Gardens Company. 
Mr. J. L. Saeger fog Lackawanna Railroad Company. 


BY THE COMMISSION: The Andover Gardens Company 
filed a petition praying that the Board order the railroad company to 
provide cars on, and haul them from, what was known as the 
“Flickwir” switch, located about one mile distant from complainant’s 
property. Subsequently the petition was amended to pray for an 
order requiring the railroad company to connect with a private siding 
on complainant’s property, which complainant says it is willing to 
construct if it can secure switch connection. 

The complainant deals in the digging and selling of humus. It 
ships from Andover station on the Lackawanna Railroad, which sta- 
tion is located about a mile and a half from its property. 





IN RE ANDOVER GRADENS COMPANY. 283 


It appears there was a siding, known as “Flickwir switch,” used 
by the contractor who did some work in connection with construction 
of the railroad, but that switch was never used for any other purpose 
and was removed prior to the hearing of this application. 

The complainant did not urge, finally, that the Board order the 
construction of the “Flickwir switch,” but, as far as there can be said 
to be a definite claim, it was that the railroad company be ordered to 
connect with a private siding to be built on complainant’s property. 

There was some effort to show that the facilities at Andover sta- 
tion were not adequate, but this was not within the petition of com- 
plainant, nor was the proof sufficient to sustain such an allegation. 
The Board does not, however, decide anything in that connection, 
because it was not a cause of complaint in this proceeding. 

The question to be determined, then, is whether the railroad com- 
pany should, by order of the Board, be required to maintain and oper- 
ate a switch connection with a private sidetrack on complainant’s 
property. 

Sub-division (K) of Section 16 of the Public Utilities Act pro- 
vides, inter alia, “after hearing, upon notice,” that the Board shall 
have power “by order in writing, . . . to direct any railroad, 
street railway or traction company engaged in carrying merchandise 
to construct, maintain and operate upon reasonable terms, a switch 
connection with any private sidetrack, which may be constructed by 
any shipper to connect with the railroad or street railway where, in 
the judgment of the board, such connection is reasonable and prac- 
ticable, and can be put in with safety, and will furnish sufficient busi- 
ness to justify the construction and maintenance of the same.” 

It was testified that between 40 and 50 cars had been shipped by 
complainant over the respondent’s road between January Ist, 1915, 
and March 15th, 1915 (p. 3). It also appeared, however, that these 
shipments were all less than car lots, except twenty, or an average of 
five cars per month. (Exhibit P. 1). A contract for the shipment of 
the entire output of not less than 20,000 tons per year to the Wallace 
Company was introduced, but it would appear that these shipments 
are not carload lots, but are in quantities ranging from 100 pounds 
to carload lots, consigned to various persons at different destinations 
within and without the state. There is no proof of the number of 
carload lots that are likely to be shipped. In view of the small lots 
shipped and the numerous consignees, the Board would not regard it 
reasonable to require the railroad to furnish a “pick up” service on 
a private switch, requiring the carrier to unload cars, sort the freight, 
bill, and handle it several times. Nor would the amount of carload 
lots heretofore shipped warrant an order requiring the switch con- 
nection. 

It appeared that it would be necessary to construct it over a pub- 
lic highway, located between complainant’s property and the railroad 
tracks. No municipal consent had been secured. Nor was there any 
proof as to the situation created, as to danger to public travel, by the 
presence of the switch. It did appear that the point of the proposed 
switch would be located about one hundred feet from a deep cut and 
acurve. There were no plans of the location and character of switch 
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and siding. It is impossible, in view of the proofs, to conclude that the 
proposed construction may “be put in with safety, and will furnish 
sufficient business to justify the construction and maintenance of the 
same.” 

The petition will be dismissed. 





IN RE FARMINGDALE LIGHTING CoO. 


(Board of Public Utility Commissioners, july 18, 1915). 
Electric Lighting—Preferential Discounts to Officers of the Company. 
In the matter of discrimination in rates charged by the Farming- 
dale Lighting Company. 


Mr. L. W. Farry for Borough of Farmingdale. 
Mr. W. J. Lansley for the Company. 


BY THE COMMISSION: In making an investigation of the 
service supplied by this Company to its customers, it was learned that 
widely different discounts were allowed. 

The reasonableness of the rates charged by the Company is men- 
tioned in the complaint, but was not pressed by the complainants at the 
hearing. The Board’s attention was particularly directed to certain 
rates alleged to be unduly preferential and unjustly discriminatory. 

The rates filed with this Board provide for eighteen cents per k. w. 
hr. with a discount of 5 per cent. if paid by the fifth day of the month; 
on bills in excess of ten dollars a discount of 10 per cent. is allowed. 
The officers and certain employés of the Company are allowed a dis- 
count of 25 per cent., and the linemen, a discount of 66 2-3 per cent. on 
their bills, if paid within the same time. One customer of the Com- 
pany had been allowed a discount of 25 per cent., but this discount the 
Company states has been discontinued. The Company endeavors to 
justify the unusual discrimination in favor of its officers on the ground 
they receive no salary or other compensation, but that is not a valid 
reason. 

It has been repeatedly held that a director, stockholder or employé 
of a utility company is entitled to no preference or advantage in the mat- 
ter of the rate he is to pay for service. The only exceptions are those 
expressly made by statute. They should all be charged the regular rate. 
Matters of salaries and wages should be treated on a more businesslike 
basis than discrimination in rates for service. The Public Utility Act 
of this State provides that no public utility shall make any unjustly dis- 
criminatory or unduly preferential rate, charge or schedule for any ser- 
vice supplied or rendered by it; or make or give, directly or indirectly, 
any undue or unreasonable preference or advantage to any person or 
corporation, etc. 

Under the prohibitions just referred to the practice of allowing 
directors, officers and employés different rates of discount than are al- 
lowed to other purchasers of electric current is clearly illegal. 

It is therefore ordered that the discrimination in favor of directors, 
officers and employés of the Company be discontinued. This order shall 


take effect August 9th, 1915. 
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SUFFRAGE AND TAXATION. 


The following is taken from a 
recent issue of the Newark ‘“Even- 
ing News.” 

“Sir—In announcing the cele- 
bration today of the ninety-sev- 
enth anniversary of the birth of 
Lucy Stone, special emphasis was 
laid upon her famous protest, 
made in 1858, against taxes as- 
sessed against her as the owner of 
property. She quoted the slogan 
of the American Revolution, ‘tax- 
ation without representation is 
tyranny,’ and declared that as she 
had no voice in the government 
she would pay no taxes for its sup- 
port. 

“The tax was levied with re- 
spect to the property she owned, 
and the effect of an exemption in 
her favor would, of course, have 
been to allow property held by 
women to be free from tax. There 
was at that time no exfress pro- 
vision in the Constitution for tax- 
ing property under general laws 
and by uniform laws, but the 
exemption of the property of all 
the women in the state would 
have been regarded then, as it 
would be now, as a glaring in- 
equality in favor of women. 

“The advocates of politics for 
women have now set up a bronze 
monument to commemorate Mrs. 
Stone as the pioneer in asserting 
the right of women to this in- 
equality unless they are allowed to 
vote, It was she, says the tablet, 
that ‘here first protested against 
their taxation without representa- 
tion, in New Jersey.’ 

“Tt must be well known to the 
eloquent and learned lawyers who 
made the after-dinner speeches on 
this occasion, and it has ‘been 
pointed out ‘by one, at least, of the 


thoughtful women who are speak- 
ing against thrusting women into 
politics, that our ancestors in the 
colonies, in using their slogan, 
‘Taxation without representation 
is tyranny,’ had no thought what- 
ever of woman’s suffrage or even 
of equal suffrage among men. 
The first tax they protested 
against was the tax on sugar 
which affected their manufacture 
of rum, and the next was the tax 
on tea and other imports. It was 
taxation of the colonies for the 
expenses of the British Govern- 
ment and taxes levied by British 
Parliament instead of by the colo- 
nial legislatures against which 
they protested. There was no 
thought of protesting against 
taxation by the colonial legisla- 
tures because the members were 
not elected by all the people. 

“There were in all the colonies 
property qualifications for voters 
and they are described as ‘free- 
holders ’or ‘freemen.’ In the first 
Constitution of New Jersey the 
qualification of voters was fixed at 
£50 proclamation money, clear 
estate. In none of the colonies 
except Virginia was it thought 
necessary to declare that no 
women should vote, but it was 
assumed that men alone were the 
electors, and although some 
women did vote in New Jersey 
between 1776 and 1807, the whole 
number of electors throughout the 
colonies is estimated at only 
130,000 out of a population of 
5,000,000. 

“The fact is that then, as now, 
taxation was for the cost of pro- 
tection of property and person 
and was levied especially in re- 
spect of property and with no ref- 
erence to the right to vote. The 

















slogan, “Taxation without repre- 
sentation is tyranny, had no ref- 
erence to personal representation 
in the colonial legislatures and the 
phrase cannot now be appealed to 
as an authority in the argument 
in favor of votes for women. 

“The matter is too important and 
the consequences of the decision 
are too serious to be decided by 
ancient phrases without regard to 
thetr original meaning. 

‘*EpwaRp Q. KeEasBEy.”’ 





THE SHORT BALLOT. 


In no branch of American gov- 
ernment do the effects of the long 
ballot principle show so glaringly 
as in the county. A typical Amer- 
ican county is organized around a 
governing board, which may be 
either large or small. The popu- 
lar notion is that his board has 
complete control over county 
finances, and that whatever goes 
wrong, financially at least, may 
be charged up to it. 

In practice this is far from being 
the case. The principal county 
officers who spend the county 
funds are independently elected 
and therefore receive their com- 
missions direct from the voters. 
Since these officers are not really 
subordinate to the central govern- 
ing authority, it is not always 
easy to secure their co-operation 
to programs of econgmy and eff- 
ciency. On the contrary, it often 
happens that they are keenly on 
the scent for opportunities for in- 
creasing the working staff and 
otherwise absorbing county funds. 

The other difficulty with county 
government is that the board in- 
variably lacks an executive agent 
armed with real power. Every 
organization must have a single 
executive agent if desired results 
are to be accomplished in the 
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most direct and effective manner. 
Cities have had at least nominal 
executive heads, and so have 
states, but county governments 
have been supposed to lack this 
necessity. 

But the real trouble with county 
government lies deeper than in 
mere organization. In those coun- 
tries where cities dominate by 
reason of their overwhelming 
population, the county problems, 
however important, are exceed- 
ingly uninteresting in comparison 
with those of the cities. The 
average city voter in such com- 
munities considers his duty in 
local politics well performed when 
he has cast a thoughtful, righteous 
vote for mayor. He is not par- 
ticular who the sheriff is, because 
he does not anticipate coming into 
contact with his office. Ture 
county clerk does not interest 
him, because he may not have 
occasions even as often as once a 
year to employ his services. It 1s 
just possible, if there has been an 
epidemic of crime, that he will get 
very much stirred up over the se- 
lection of the district attorney, 
but that is about where he ceases 
to care about county government. 

The problem then, fundamen- 
tally, is to make counties interest- 
ing as voting units, or, if that ts 
impractical, to wipe them out by 
linking them up to either the city 
or the state government. As in 
other branches of government, the 
Short Ballot procedure is simpler. 
Elect only those officers who de- 
termine public policies. Then 
give to those officers copious pow- 
ers, in order that they may be 
actually held responsible for all 
that goes on in the county govern- 
ment, and that, being made re- 
sponsible, they may command the 
attention of the voters at election 
time and be under constant sur- 
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veillance during their terms of 
office. 

In the practical working out of 
this idea, the advocates of better 
county government very naturally 
have turned to the example set by 
the cities under the commission 
plan. The latter have found that 
by centering power, where its 
exercise can be watched, not only 
are the opportunities for public 
officials to go wrong or their 
temptations to disregard popular 
sentiment very greatly reduced, 
but public officials so placed ac- 
tively seek to discover the will of 
the people and to act accordingly. 
This is really the secret of the 
success of the commission plan. 
The counties of Los Angeles and 
San Bernardino, in California, 
have been reorganized according 
to this plan, under the county 
home rule provision. 


But county government lends 
itself but poorly to the exact 
original type of commission gov- 


ernment, in which the several 
commissioners act individually as 
the heads of departments. Far 
more adaptable is the later type 
employed in Dayton, Ohio, and 
about twenty other cities, under 
which the responsible executive 
head is a city manager appointed 
by the governing board which, 
itself, acts simpiv as a legislative 
body. Under such a system the 
board of supervisors or county 
commissioners would appoint a 
county manager who, in turn, 
would have power to appoint the 
other county officers and to super- 
vise their activities and methods. 
This is the proposition which has 
been put forward by, the Confer- 
ence for Better County Govern- 
ment in New York State. It is 
also the substance of a bill pro- 
posed by Governor Clarke, of 
Iowa, for adoption in that state 
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two years ago. The People’s 
Power League of Oregon have 
made it a part of their program of 
State organization.—H. S. Gilbert- 
son. 





The appointment of former 
Assemblyman James Russell Car- 
row, of Camden, as prosecutor of 
Cape May County, was announced 
by Governor Fielder on Aug. 21st, 
to take effect immediately. He 
expects to be reappointed for a 
full term of five years when the 
Legislature convenes. The salary 
is $2,000. 

The new appointee is a son of 
Circuit Court Judge Howard 
Camden and succeeds Matthew 
Jefferson, who resigned as prose- 
cutor after he had been convicted 
and sentenced to serve one to 
three years’ imprisonment for 
malfeasance. 

While it is unusual to appoint 
a prosecutor who is not a resident 
of the county in which he is to 
serve, it has been done on a num- 
ber of occasions in the state’s his- 
tory. One reason making it neces- 
sary to select a prosecutor from 
another county was because of the 
fact that there was not a Demo- 
cratic lawyer in Cape May County 
possessing a counselor's degree, 
which is necessary for a prose- 
cutor to have. 

Mr. Carrow was born in Cam- 
den, Dec. 9, 1887, and holds the 
distinction of being the youngest 
prosecutor since the adoption of 
the State Constitution in 1844. 
He received his education at the 
Lawrenceville School, the Univer- 
sity of Virginia, and the law 
school of the University of Penn- 
sylvania. After he had been grad- 
uated he began active practice in 
the offices of his father and Prose- 
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cutor Kraft. The only other po- 
litical office held by Mr. Carrow 
was that of Assemblyman, when 
he was elected in 1912, and inci- 
dentally the first Democratic 


member of the House elected in 
that county in eighteen years. 
He is also a member of the Third 
Regiment, National Guard. 





THE OLDEST LAWYER. 


The Newark “Sunday Call” re- 
cently said in an editorial note: 

“Who is the oldest lawyer in 
New Jersey? The name of the 
individual may be uncertain, but a 
rather safe guess is that James H. 
Neighbour, of Dover, is the man. 
Mr. Neighbour was admitted to 
practice in November, 1853, or 
eight years ‘before the commence- 
ment of the Civil War. He is still 
quite active, and is occasionally at 
the Courthouse here in the city. 
Former Judge Thomas Anderson, 
of Sussex county, who has been 
practicing law in Newark a good 
many years, was admitted to prac- 
tice in 1856, or only three years 
after Mr. Neighbour. Of late his 
health has been poor. Joseph 
Coult, who is frequently referred 
to as the Nestor of the New Jersey 
Bar, did not begin to practice until 
1861. There are several lawyers 
in the State nearly as long at the 
Bar as Mr. Coult, but none, save 
Mr. Neighbour, who was admitted 
so long ago as sixty-two years. It 
is exceedingly doubtful a man 
could stand the strain of a large 
city practice for so great a span of 
years, but, of course, much would 
depend upon the individual, and it 
need scarcely be said that Mr. 
Neighbour is in many ways a re- 
markable man.” 

No doubt Mr. Neighbour is the 
oldest admitted lawyer in the 
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State actively devoted to practice, 
But Hon. Bennet VanSyckel, of 
Trenton, who is still a consulting 
member of the New Jersey Bar, 
was admitted to practice earlier, 
at the April Term, 1851, five years 
before Mr. Neighbour was ad- 
mitted. Justice VanSyckel is also 
an older man than Mr. Neighbour, 
having been born in 1830, while 
the latter was born in 1834. 





THE PASS QUESTION. 


In the action of the Pennsyl- 
vania Railroad Company against 
L. Edward Hermann, of Jersey 
City, for the recovery of $400 
worth of transportation supplied 
the state official on his trips to 
the capitol, where he acted as the 
private secretary to Governor 
Fielder, Judge Carrick, in the 
First District Court of Jersey 
City, decided that the question in- 
volved the constitutionality of a 
State law and that it was not 
within the province of the District 
Court. 

Mr. Hermann carried a pass is- 
sued by the Secretary of State, and 
which was similar to one carried 
by other State officials. 





SOME STATE NOTES. 


Mr. Merritt Lane, of Jersey 
City, has taken into professional 
partnership with him Mr. Alfred 
B. VanHouten. 

Mr. J. Albert Homan, of Tren- 
ton, has been appointed, by Vice- 
Chancellor Backes, receiver of the 
Trenton Lumber Company. 

The death of the widow of 
former Chancellor McGill is an- 
nounced as occurring Aug. 27th, 
at Natural Bridge, Va., after a 
brief illness. 





